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§503.44

(f) Copies of the request for a hearing
will be sent by the party or attorney or
agent to the WHD official who issued
the notice of determination on behalf
of the Administrator, WHD, and to the
representative(s) of the Solicitor of
Labor identified in the notice of deter-
mination.

RULES OF PRACTICE

§503.44 General.

(a) Except as specifically provided in
the regulations in this part and to the
extent they do not conflict with the
provisions of this part, the Rules of
Practice and Procedure for Administra-
tive Hearings Before the Office of Ad-
ministrative Law Judges established
by the Secretary at 29 CFR part 18 will
apply to administrative proceedings
described in this part.

(b) As provided in the Administrative
Procedure Act, 5 U.S.C. 556, any oral or
documentary evidence may be received
in proceedings under this part. The
Federal Rules of Evidence and subpart
B of the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law
Judges (29 CFR part 18, Subpart B) will
not apply, but principles designed to
ensure production of relevant and pro-
bative evidence will guide the admis-
sion of evidence. The ALJ may exclude
evidence which is immaterial, irrele-
vant, or unduly repetitive.

§503.45 Service of pleadings.

(a) Under this part, a party may
serve any pleading or document by reg-
ular mail. Service on a party is com-
plete upon mailing to the last known
address. No additional time for filing
or response is authorized where service
is by mail. In the interest of expedi-
tious proceedings, the ALJ may direct
the parties to serve pleadings or docu-
ments by a method other than regular
mail.

(b) Two copies of all pleadings and
other documents in any ALJ pro-
ceeding must be served on the attor-
neys for the Administrator, WHD. One
copy must be served on the Associate
Solicitor, Division of Fair Labor
Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue NW., Room N-2716, Wash-

29 CFR Ch. V (7-1-12 Edition)

ington, DC 20210, and one copy must be
served on the attorney representing
the Administrator in the proceeding.

(c) Time will be computed beginning
with the day following service and in-
cludes the last day of the period unless
it is a Saturday, Sunday, or Federally-
observed holiday, in which case the
time period includes the next business
day.

§503.46 Commencement of proceeding.

Each administrative proceeding per-
mitted under 8 U.S.C. 1184(c)(14) and
the regulations in this part will be
commenced upon receipt of a timely
request for hearing filed in accordance
with §503.43.

§503.47 Caption of proceeding.

(a) Each administrative proceeding
instituted under 8 U.S.C. 1184(c)(14) and
the regulations in this part will be cap-
tioned in the name of the person re-
questing such hearing, and will be
styled as follows:

IN THE MATTER OF , RESPONDENT.

(b) For the purposes of such adminis-
trative proceedings the Administrator,
WHD will be identified as plaintiff and
the person requesting such hearing will
be named as respondent.

§503.48 Conduct of proceeding.

(a) Upon receipt of a timely request
for a hearing filed under and in accord-
ance with §503.43, the Chief ALJ will
promptly appoint an ALJ to hear the
case.

(b) The ALJ will notify all parties of
the date, time and place of the hearing.
Parties will be given at least 30 cal-
endar days notice of such hearing.

(c) The ALJ may prescribe a schedule
by which the parties are permitted to
file a prehearing brief or other written
statement of fact or law. Any such
brief or statement must be served upon
each other party. Post-hearing briefs
will not be permitted except at the re-
quest of the ALJ. When permitted, any
such brief must be limited to the issue
or issues specified by the ALJ, will be
due within the time prescribed by the
ALJ, and must be served on each other
party.
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PROCEDURES BEFORE ADMINISTRATIVE
LAW JUDGE

§503.49 Consent findings and order.

(a) General. At any time after the
commencement of a proceeding under
this part, but before the reception of
evidence in any such proceeding, a
party may move to defer the receipt of
any evidence for a reasonable time to
permit negotiation of an agreement
containing consent findings and an
order disposing of the whole or any
part of the proceeding. The allowance
of such deferment and the duration
thereof will be at the discretion of the
ALJ, after consideration of the nature
of the proceeding, the requirements of
the public interest, the representations
of the parties, and the probability of an
agreement being reached which will re-
sult in a just disposition of the issues
involved.

(b) Content. Any agreement con-
taining consent findings and an order
disposing of a proceeding or any part
thereof will also provide:

(1) That the order will have the same
force and effect as an order made after
full hearing;

(2) That the entire record on which
any order may be based will consist
solely of the notice of administrative
determination (or amended notice, if
one is filed), and the agreement;

(3) A waiver of any further proce-
dural steps before the ALJ; and

(4) A waiver of any right to challenge
or contest the validity of the findings
and order entered into in accordance
with the agreement.

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, the parties or their attorney or
agent may:

(1) Submit the proposed agreement
for consideration by the ALJ; or

(2) Inform the ALJ that agreement
cannot be reached.

(d) Disposition. In the event an agree-
ment containing consent findings and
an order is submitted within the time
allowed therefore, the ALJ, within 30
days thereafter, will, if satisfied with
its form and substance, accept such
agreement by issuing a decision based
upon the agreed findings.

§503.50
POST-HEARING PROCEDURES

§503.50 Decision and order of Admin-
istrative Law Judge.

(a) The ALJ will prepare, within 60
days after completion of the hearing
and closing of the record, a decision on
the issues referred by the Adminis-
trator, WHD.

(b) The decision of the ALJ will in-
clude a statement of the findings and
conclusions, with reasons and basis
therefore, upon each material issue
presented on the record. The decision
will also include an appropriate order
which may affirm, deny, reverse, or
modify, in whole or in part, the deter-
mination of the Administrator, WHD.
The reason or reasons for such order
will be stated in the decision.

(¢c) In the event that the Adminis-
trator, WHD assesses back wages for
wage violation(s) of §503.16 based upon
a PWD obtained by the Administrator
from OFLC during the investigation
and the ALJ determines that the Ad-
ministrator’s request was not war-
ranted, the ALJ will remand the mat-
ter to the Administrator for further
proceedings on the Administrator’s de-
termination. If there is no such deter-
mination and remand by the ALJ, the
ALJ will accept as final and accurate
the wage determination obtained from
OFLC or, in the event the party filed a
timely appeal under 20 CFR 655.13 the
final wage determination resulting
from that process. Under no cir-
cumstances will the ALJ determine the
validity of the wage determination or
require submission into evidence or
disclosure of source data or the names
of establishments contacted in devel-
oping the survey which is the basis for
the PWD.

(d) The decision will be served on all
parties.

(e) The decision concerning civil
money penalties, debarment, monetary
relief, and/or other administrative rem-
edies, when served by the ALJ will con-
stitute the final agency order unless
the ARB, as provided for in §503.51, de-
termines to review the decision.
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